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The Government's Case 
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еде 


afternoon ne n ver ine ulteases to Agent 


Drug Enforcement Administration. (Tr. 


х, tne Vile of Autorent Systems, a 


in Santa Ana, California, testified 
named Mary Capece 


Exhibit 6 as the 


ntal а ment lectin; his transaction, and ex- 
nlained certain entries on the form showing that the car 
was rented on August 16, 1972, and was returned on 


Septem be r 6, 97 He also stated that Mrs. Capece had 
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the address for Mary Capec 
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POINT I 


Inadmissible hearsay was not admitted against 
Capece 


Capece claims that the Distriet Court erred in ad- 
mitting into evidence certain testimony and exhibits that 
Capece now claims are hearsay. In particular, he poinis 
to testimony by Michael Browne that some time prior to 
August, 1972. Roberta I 
to him and said "they had a friend coming out to Cali- 


fornia in the near future and they asked me if I would 


)ilts and salina Scarangela came 


Was 
introduction 


provided d 
1 


conspiratorial 


l ne ndıctı 


sion does 
mereiy an - ine gent ral 
any agent, 


are competen 


| States ıldi, 393 F 


denied. 393 U.S. 913 11968). Furthermore, 


of the Federal Rules of Evidence explicit 


intention to “carry forward [this] 
doctrine" into Rule 80] d y 
1277, 93d Cong., 2d Sess. 26 

Since the evidence that the 
angela and Meineicke were on | Гог a venture with 
which Capece joined was not only direct but overwhelmnig, 
it follows that the statements, even if considered hearsay 
were admissible. 

Finally, and particularly with respect 

Dilts and Scarangela, even if technical error was c 

and the Government strongly submits 

was not—the admission of the testimony did not prejudici 
Capece. Аз noted above, the Dilts-Scarangela statement 
consisted of a single sentence and did not even mention 
Capece, but only stated that à "friend" wanted someon« 
to “work” for them. The jury could not have been in- 
fluenced by the statement unless it believed Browne 
subsequent testimony that the "friend" was Capece, 
that Capece, together with Meinicke and Browne 
summated the marijuana transaction together. Furth 


more. Dilts was herself called as a witness by both 
Government and the defense * and was 1 

t learly a witness who was friendly to the defens« 
since she admitted that she liked Capece, associated with him 
during the course of the trial, and would rather see him acquitted 


than convicted. Tr. 353 


POINT II 


The District Court did not limit the presentation 
of relevant proof by the defendant 


Г 


Саресе offered to introduce testimony 
engaged in narcotics transactions with 
The sole ground for this offer of proof wa 
testimony would impeach Browne's credibilit 

This offer was rejected by the Distriet Court on 
ground that the inquiry would unnecessarily 

trial in collateral matters, and was, in an) 


proper impeachment 


When viewed in this proper factua! perspective, Ca- 
nece's present claims dissolve. First, Capece claims that 
the Distriet Court unfairly limited his ability to impeach 
Browne. As the record shows, however, the impeachment 
value of the material Capece wished to adduce was ex- 
tremely limited and was so loaded with collateral conse- 
quences that the Court was amply justified in excluding 
it. The sole specific statement by Browne that Capect 
wished to impeach was Browne's testimony that the rea- 
son he did not mention Dilts in his prior testimony Was 
to protect her The District Court properly concluded 
that this was not only improper impeachment but would 


B 


"be going into areas that would take "is far afield from 
what we are concerned with here, even if it is considered 
as even remotely bearing or for that matter, even closely 
bearing on what it is you seek to show.” (Tr. 353). The 
statement of Browne now claimed by Capece to be false 
did not concern Capece or his involvement with narcotics, 
nor even the accuracy of any factual statement of Browne 
about the conspiracy. Rather, Capece simply claims that 
the reason Browne gave for why, on another occasion, 


ns that "it was t vernment that opened 


alleged reasons false t mot 


Brief 
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POINT Ш 


The Prosecutor's summation was entirely proper 


Capece claims that certain statements in ihe prose- 
cutor's summation deprived him of a fair trial. This 
claim rests solely upon a flagrant distortion of the record. 

Capece's first assertion is that the prosecutor falsely 
stated that Browne had no motive to lie in this case. 
During the course of his summation, counsel for Mr 
Capece stated on several occasions that Michael Browne 
testified only because he was “looking for a deal". (Tr. 
389, 390). In particular, defense counsel pointed to the 
fact that "as a result of everything that Michael Browne 
has done in this case, Michael Browne received a sentence 
of probation. Did he get his deal?" (Tr. 389-90). The 
prosecutor's response to this was as follows: 


Now, defense counsel said, “Of course, he 
Browne; is working ой a deal with the Govern- 
ment." What he fails to point out, that Mr. Browne 
was sentenced by Judge Pierce some time ago 
and had served his sentence. He was given a 
sentence of two years probation and had served 
that time, told you he completely finished his pro- 
bation term. So what possible motive does he have 
at this point. If he were telling anything other 
than what happened, why couldn't he simply just 
thumb his nose at the Government and walk off? 


Furthermore, Mr. London tells you, “You know 
he got a deal because he got probation." 


It wasn't the Government who sentenced him. 
It was Judge Pierce, and he sentenced Mr. Browne 
for whatever reasons he felt were appropriate. 
( Tr. 400-01). 


The inanity of Capece's present claim is demon- 
strated by his failure to object to these statements at 


trial, which not only shews 
remarks but also precludes | 7 
United States У. Canniff, 521 F.2 572 (2d Cir. 
1975); United States v. Perez, 426 F.2d 1073, 1081 (2d 
Cir. 19701, afd., 402 U.S. 146 971); United States 
v. Indiviglio, 352 F.2d 276 (2d Cii. 1965), cert. denied, 
383 U.S. 907 (1966): United States у. Ballou, 348 F.2d 
ir. 1965 15 United States V. Sten, 342 F.2d 491, 
193 y Ar: 19653. “urthermore his claim that the 


jury was not told that Browne could be prosecuted for 
perjury as the only manner in which the prosecutor's 


ment was false shows the shallowness of his present 


claim. Browne's liability for perjury hardly impeached 


him, and at any rate Capece's assertion should have 
been made, if at : to the jury. 


Capece's second claim is that prosecutor "argued that 
witnesses other than Browne had ineulpated appellant." 
Brief at 21. Capece further states that the proseeutor 
"did not identify the other witnesse for the simple reasons 
that there were none." This contention is fatuous. The 
prosecutor at no time suggested that there were any 
potential witnesses against Capece other than those who 
testified at trial. Indeed, in the very passage following the 
remarks to which Capece now makes reference (53a), 
to which absolutely no objection was made, the prosecu- 
{сг went over each of the facts presented by witnesses 
other than Michael Browne. (Tr. 405).* 

Capece also points out that, prior to resting at the 
completion of the Government's ease, the prosecutor re- 
ported to the Court the faet that William Meinecke had 
tated he would testify in a manner exeulpatory of the 

This event, of course, which was conducted 


presence of the jury, is utterly irrelevant to 


Earlier in the summation, 
from among tho witnesses ài 
he relied, (Tr. 394-400 


obligation under Prady v. 


і 1963 1, to make 
Per sie } * 1 9 
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leseribine Meinecke' SM nn . 
daescribing Melnecike х Was entirelv propel 
numerous occasions that a 
mere 
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Droad 


to being а 


reviewing the facts but mey, within 
ae 130, 144 (2d 


This Court 
{ 1 is not limited 
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prosecution in this case did 
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made. 


{ whl no objection was 
o the contrary represent a hollow attempt 
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CONCLUSION 


The judgment of conviction should be affirmed. 
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